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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

In the ~1atter ot

OP2r. Network Architecture Tari:~s

of oell Operating Companies

TO: The Commission

CC Docket No. 92-91

PEYITION FOR RECUNSIDERATION

Pursuant to Section 1.106 of the Commission's Rules and

Regulations, 47 C.F.R. § 1.106, MeI Telecommunications

Corporation (MCI) hereby moves for reconsideration of the

Commission's ONA Investigation :~r.al Order in the above-captioned

proceeding.' As explained below, that order constitutes an

unprecedented foray into secret ~atemaking, in which Mcr and

other intervenors were denied ar.y ~eaningful participation, in

violation of the Communications A=: of 1934, the Administrative

Procedure Act (APA) and constic..:.::.onal due process requirements.

'j FCC 93-532 (released Dec. 15, ~ 1 ~ 3 .



2

Introduction

Mcr has discussec, in its Opposition to Direct Cases

fi~ed in this docket on October 16, 1992 and other pleadings, a

faw of the more clear-cut methodological problems in the Open

Network Architecture (aNA) tariffs f:';'lea by the 50::11 Operating

Cc~panies (BOCs), including problerrls related to the ~omputerized

"SCISII and "SCM" cost models used to calculate costs in setting

those rates. MCI has also explained, at pages 27-35 of its

Opposition, why both versions 0: the SCIS/SCM cost model that

were ultimately disclosed to i~:ervenors (referred to as

"Redactions r and rIll) were totally useless, even as to the one

switch type for which each inter'/enor was provided data. MCI has

also discussed, in its Applica:~~n :or Review of the~

Disclosure Order2 and other plead:ngs, the unjustifiable

restrictions placed on interven~rs' access to and use of those

redacted cost models and other necessary materials, which further

precluded meaningful participat:~n :0 this investigation.

In its ONA Investigaticn ~:nal Order, the Commission

addresses issues raised by Mer ani ether intervenors in their

Oppositions. Although the Com~:ss~=n's response to those issues

is unreasonable and inadequate, v~~ Jenerally will not repeat in

this forum the points raised in ::5 :pposition. The focus of

this Petition is not on the iss~es ~CI did raise, but rather the

2/ Commission Requirements for ::5: 3~pport Material To Be Filed
With Open Network Architecture ';;;e55 Tariffs, 7 FCC Red. 1526
(Com. Car. Bur. 1992), aff'd, FC: ~3-531 (released Dec. 15, 1993)
(SCIS Pisclosure Reconsideration :rjer) .
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issues it and the other intervenors were prev~nted from raising

by tne inadequate disclosure resulting from Redactions I and I:.L,

and the ,=ffect of such a handicap on the reasonableness and

validity of the ONA Investigation Final Ord~. Redactions! and

I~ were so useless that Mer and the other ~ntervenors were

completely precluded from any meaningful participation in che

investigation in this docket. In the ONA Investigation Final

Order and scrs Disclosure Reconsideration Order, the Commission

attempts to justify the inadequate disclosure provided to Mcr and

the other intervenors on grounds so at odds with the record and

irrational, and so grossly mischaracterizes the extent of their

participation in this investigation, that the public interest

requires that MCI lend whatever additional assistance may be

necessary to clear up the Commission's evident confusion. 3

The Disclosure Afforded by Redactions I and II Was so
Inadequate as to Preclude Meaningful Participation in
This Inyestigation

According to the Commission, the sers Disclosure Order

"required Bellcore and US West, i:1 cooperation with switch

vendors, to develop redacted SC:S and SCM models, which would

allow intervenors to observe the ~odels in operation, and

determine their sensitivity to changes in various input data

3; Given the nature of the Commission's muddled approach to the
issues, it is inevitable that MCI will have to repeat points it has
made previously or at least will have to raise matters that ought
to have been obvious corollaries of lts prior points. Because of
the Commission's approach, some over~ap between MeI's two petitions
for reconsideration of these lnterrelated orders is also
inevitable.
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values .... ,,4 In the ONA Investigation Final Order, the

Co~mission appears to believe chat i~ what actually happened. In

paragrapn 80, the Commission concludes that:

che redactions did not prevent interested parties
from making a meaningful review of SCIS for
purposes of eval~ating the ONA t~riffs. The
inte~ve~ors we~e abl~ to cGnduc~ sensitivity
-3.nalyses, i.:...!L., to eX:iTr.ine how ch3.nges ir: SCIS
i~puts affect SCIS outputs, on ~ost of the
relevant SCIS inputs. These sensitivity
analyses ... enabled the intervenors to raise
specific questions regarding the reasonableness of
the cost and rate development .... We conclude
that the restrictions placed by Bellcore and US
West on the examination of Redaction II permitted
intervenors an adequate opportunity for review.

The problem with all of the quoted statements is that

they are entirely incorrect. MCI made it quite clear in its

Opposition to Direct Cases that Redaction II, like Redaction I,

was so inadequate that any sensitivity analyses were

"impossible,"s preventing meaningful participation in the

tariff investigation. 6 There were no credible statements in the

record contradicting MCI's observations as to Redaction I or II.

There was therefore no credible support for the Commission's

4/ aNA Inyestigation Final Order at ~9.

5/ MCI Opposition at 32.

6; ~. at 33. As'MCl pointed out in its Opposition, at 28-29, the
problem here is not the internal validity of the SCIS/SCM model,
but rather the inherent flexibility afforded to the analyst in the
selection of inputs, thus allowing the BOCs to justify almost any
calculation of costs and thus any rates. The ONA Inyestigation
Final Order at "82-83 alludes to this distinction but fails to
address the main issue presented by MCI. Because intervenors were
not able to perform sensitivity analyses, they were unable to
identify the full range of flexibility in the selection of inputs,
and thus were unable to identify the range of issues that must be
examined to assure reasonable rates.



5

enthusiasm for Redaction II or the conclusions quoted above as to

the i~tervenors' participation in the cariff investigation,

particu:arly the claim that "interve~ors were able to conduct

sensitivity analyses .... ~

~he Commission's co~cl~sion suggescs ~hat it might have

~een thrown off by the interven0rs' ability "to raise specific

questions regarding the reasonableness of the cost and rate

development.~7 Contrary to the Commission's inference, the

intervenors' "questions" were not the fruit of sensitivity

analyses using Redaction I or II, since no such analyses were

possible. Most of the questions raised were simply "well­

documented suspicions regarding the potential for misuse of the

costing process by the BOCs,~ as Mcr put it. s Redaction II,

like Redaction I, prohibited any follow-up on those suspicions. 9

Thus, the intervenors were unable to raise ~ issues based on

the sensitivity analyses that the Commission concedes are the

prerequisite to any meaningful review of the ONA tariffs. 1o

The Commission might also have assumed that each

intervenor was able to review the SCIS/SCM cost model as to one

switch type and that the Commisslon therefore had the benefit of

all of the intervenors' analyses of all of the different switch

types. The SCIS Disclosure Reconsideration Ord~r, at paragraphs

7/ ONA Investigation Final Order at 180.

s/ MCI opposition to Direct Cases at 33.

9/ ,Ig.

10/ See SCIS Disclosure Reconsideratlon Order at '10.
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11 and 12, focuses on Mcr's criticism that intervenors were not

allowed to t1compare notes." Si.:1CE the Comrr.i.ssion wrongly

concludes that "the intervenc~~ ~er~ able to examine the effects

of SC!S inputs on SelS outputs ~or all the relevant SClS 1nputs

except negotiated price discou:1ts," 11 the Commission may have

'lirongly assumed that each intervener had access to a usef'..ll cost

model for one switch type and that all of the intervenors'

analyses taken together therefore provided the Commission with a

complete picture. Nothing could be further from the truth.

Since llQ sensitivity analyses were possible, even for the one

switch type that each intervenor was permitted to review, the

totality of all of the interveners' pleadings, taken together,

could not have provided, and did not provide, the Commission with

any insights that sensitivity ar.a~yses might have yielded.

Since MCl and the other lntervenors were prevented from

participating effectively in th~s proceeding on account of the

inadequate disclosure authorized by the SCIS Disclosure Order and

SClS Disclosure Reconsideration :rder, the ONA Inyestigation

Final Order constitutes unprecede~:ed secret ratemaking. Even if

the Commission had adequately addressed, in the aNA Investigation

Final Order, all of the issues r3~sed by intervenors, which is

not the case, the Commission has acso~utely no basis for assuming

that those were the only issues t~a: needed to be addressed to

assure reasonable rates. As exp:a~~ed above and in MCl's

Opposition, the intervenors' inabl~~:Y to perform necessary

"/ xg. at '14. See also, 0NA Inves:lgation Final Order at '80.
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sensitivity analyses prevented them from raising issues that such

analyses would have suggested. As the Com~ission concedes, such

analyse.s are "a prime purpose 0:: independent review. ,,'2

There is therefore ~o basis fer the Commission's

conclusion that the ONA ratemar:::Lng "method.s employed by BOCs are

generally sound apart from these specific deficiencies [ordered

to be: corrected] 1113 and that once revised ONA tariffs are filed

as required by the ONA Investigation Final Order, this

investigation may be terminated.'4 The secret and largely

unreviewed ratemaking approved in the ONA Investigation Final

Order therefore violates Sections 201-05 of the Communications

Act of 1934, as well as the APA and constitutional due process

requirements. 15

12/ SClS Disclosure Reconsideratlcn ~rder at 110.

13/ ONA Investigation Final Order at ~3.

14/ ~. at 195.

15/ ~, ~, American Televisicn ?e~ay, Inc., 63 F.C.C. 2d 911,
921 (1977) (FCC consideration of e'/~jence that other parties have
no opportunity to review violates ":helr right of due process") .
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Conclusion

Accordingly, the ONA Investiaation Final Order should

b~ ~econsidered, in order that the investigation be condu~ted in

a manner that permits meaningful participation by intervenors,

th~reb~' permitting a review of all of the issues necessary to

assure reasonable ONA rates.

Respectfully submittec,

MCI TELECOMMUNICATIONS CORPORATION

Dated: January 14, 1994

By:
Larry A. Blosser
Frank W. Krogh
Donald J. Elardo
1801 Pennsylvania
Washington, D.C.
(202) 887-2727

Its Attorneys

Avenue, N.W.
20006
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RECEIPT
a.fore the

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of

Open Network Architecture Tariff.
of Bell Operating companies

TOI The Commi••ion

RlPLY TO OPpoSITIONS

CC Docket No•. 92~9i' ~.- """

~C1J£!1Ai"l, ".,'"":",,
O;:~1Ct r:I ThE ~CilEl"

MCI Telecommunication. Corporation (MCI) hereby r.plie. to the oppo.i­

tiona to it. Petition for Reconsideration of the commi•• ion'. ONA Inv••tig.­

tion rinal Order in the above-c.ptioned proceeding.!

Th. principal issue raised by MCI in it. Petition for Recon.id.r.tion of

the ONA Investigation rinal Order (Order) relate. to the Commi••ion'. char.c­

teriz.tion of the extent to which MCI .nd other intervenor. w.r. permitted to

participat. in this important tariff inve.tigation. A. not.d in MCI'. p.ti-

tion, the Commission in paragraph 80 of the Order concluded thatz

the redaction. did not prevent intere.ted parti.. from
making • meaningful review of SCIS for purpo••• of ev.lu.t­
ing the ONA tariff.. The int.rvenor. were able to conduct
.en.itivity .naly••• , ~, to examine how change. in SCIS
input••ffect SCIS output., on mo.t of the r.levant SCIS
input•• Th•••••n.itivity an.ly•••••••nabled the interv.­
nor. to rai•••pecific que.tion. r.garding the r.a.onabl.­
ne•• of the co.t and rat. d.v.lopment •••• W. conclud. th.t
the r ••triction. placed by Bellcor. and US W••t on the
examination of Red.ction II permitted int.rv.nor. an .d.­
quat. opportunity for review.

Th.r. i. no r.cord .upport for any of th••• d.t.rmination.. To the

ext.nt the SOC. mer.ly .cho the Commi••ion'. -finding.· and ·conclu.ion.· on

the•• k.y i ••u••, th.y contribut. nothing what.o.ver of value toward the

r ••olution of .~ important i ••u•• rai.ed in MCI'. petition. The SOC

oppo.ition. "rYe only to prolong the Commi••ion'••vid.nt confu.ion and

th.r.by pr.v.nt it from focu.ing on the important i ••u•• r.i.ed by int.rv.nor.

in this proc••ding.

Int.ry.nor.' Ability to Conduct S.n.itiyity An.ly.... MCI beli.ved th.t

it had mad. it quit. cl••r in it. Oppo.ition to Dir.ct c•••• (.pecified by the

I PCC 93-532 (r.l.a.ed C.c. 15, 1993).
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COmmi•• ion •• ~he appropriate vehicle for rai.ing .uch i ••u•• ) th.t ••n.itivi­

ty analyse. were ·impossible"1 with either of the redaction., ther.by pr.v.nt-

ing meaningful participation in the tariff investigation. In it. Petition,

MCI noted th.t there were no credible statements in the record contradicting

MCI'. observation. a. to the deficiencies of the redact.d model., .nd th.t

there wa., therefore, no credible support for the Commission'. claim that

·intervenor. were able to conduct sen.itivity analyse••••• ·)

Of the four BOCs addressing this issue in Opposition. to MCI'. P.tition,

only one accurately characterizes MCI'. contention th.t ·int.rv.nor. w.r.

unable to perform sensitivity analyses on data input. and thus to .njoy

me.ningful participation in the tariff investigation.· B.IISouth Oppo.ition

at 2. The other three baldly assert -without citation to any evidence of

record, thereby bearing silent witness to the merit. of MCI'. po.ition on this

is.u. -that intervenors~ able to conduct sensitivity an.ly•••• 4

Intervenors' Specific Question,. Two of the BOC. echo the Commi••ion'.

assertion, at para. 80 of the Order, that the intervenor.' ·.en.itivity

analyse., in addition to the information in the Ander••n Report, .nabled the

intervenors to raise specific question. regarding the rea.onablen••• of the

cost and rate development.· ~ SW Bell Oppo.ition at 3 and Am.ritech

Opposition at 2.

For it. part, Amerit.ch merely paraphra.e. the Commi••ion'. d••cri~ion

1 MCI Oppo.ition .~ 32.

MCl ... no~ the only int.rvenor to a•••rt th.~ the r.daction. mad. it
impo••ibl. fH 1n~.rv.nor. to conduct ••n.itivity an.ly.... lU, L,SU., Ad Hoc'.
Oppo.ition ~o Dir.c~ C•••• at 7:

A. (Ad Hoc'••xpert] BTl point. out, only Arthur And.r••n w•• giv.n
ace••• to the d.ta n.c•••ary to perform th••• an.ly••• , int.rv.nor.
were not permitt.d to .ven ••• , much 1••••n.lyz., .uch da~a.

lU 1lJ2, Sprint Comm.nt. (January 27, 1994) at 1, Oppo.ition. to Dir.~ Ca•••
of AT&T (p. 6, n. 9); M.tromedia at 10-11; Sprint a~ 4-7 .nd n. 8, WilT.l .~ 19.
With r ••pect to this i ••ue, there i. total unanimi~y among the int.rvenor. who
r.view.d Red.ction II; n.ith.r Alln.t nor GSA p.rticip.ted in tha~ pha•• of ~h.
proc••ding.

Se. Amerit.ch .t 3, NYNEX .t 3, SW B.ll .t 3.
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of the ·.pacific que.tion.· railed by int.rv.nor.; it. echo .dd. nothing of

.ub.t.nce. IN aell, .t 3, ••••rt. that MCI formul.ted it. que.tion. ".f-

t.r •.. it••en.itivity .n.ly••••..• • -.n obviou. absurdity, in••much •• MCI' •

••••rtion that .uch .naly••• w.r. "impo••ibl.· i. uncontrov.rt.d by .ny record

.vid.nc. whatso.v.r. Lik. the Commi•• ion, Amerit.ch and SW Bell h.ve ignored

the obviou.: of all of the "specific questions regarding the r •••onabl.ne•• of

the cost .nd rate d.velopment," none were based upon sen.itivity analy.e. of

SCIS .nd SCM, which w.re not conducted. Some of the ".pacific que.tion." were

b•••d upon on limit.d information in the red.ct.d Ander.en r.port. The

remaind.r were, •• MCI noted in its Petition, "well-docum.nted .u.picion."

d.riv.d from interv.nor.' r.view of the limited mat.ri.l. av.ilable to thems

the pesignation Orde~, the BOC Oirect C.se., and the ••verely red.cted model.

-in .ome c•••• augmented by the p.st experi.nce of intervenor.' expert. with

SCIS, SCM or .imilar mod.l. in .tat. proc••ding. where far more information

w•••v.il.ble, with or without non-disclosure agreement•• ' A. MCI pointed

out, th.re i. no way of knowing wheth.r .en.itivity .naly.e. would have turned

up num.rou. oth.r .ignificant i.lu."

Anders.n', Ind.pendent ·Audit". Amarit.ch,.t 3, ••••rt. that "the

Commis.ion provided for .n independent audit of the SCIS model by Arthur

And.r••n, which fil.d • r.port.· Similarly, NYNlX, at 4, de.cribe. "an

indepe~dent audit of the entire SCIS .nd SCM program by .n out.ide accounting

firm, und.r Commi••ion .upervi.ion.· Ju.t a. there were no ".en.itivity

analyse,· conduct.d by interv.nor., there w•• no "audit" -notwith.tanding the

The -.,.oific question." .num.r.ted by Ameritech .t 2 as b.ving been
ra1a.d by intervenors inexplicably include three of the ie.ues .pecifically
d.eignated by tile ee-i.sion for inve.tigations "whether the information properly
repr••ented the au of each soc.' [.ic] .witches" (Designation Order, iesue (2»),
"whether the information .hould reflect the embedded or prospective cost of the
.witche." [De.ign.tion Order, i ••ue (4»), "a. well as the co.t of money u.ed in
the formula. " [Oe.ignation Order, i ••ue (3)).

, ror .xample, MCI expert Don Wood was able to view more of SCIS than
permitted under Redaction I Or II without .igning a confidentiality agr....nt in
rlorida Docket 900633-TL and in New York Ca.e Ho. 28425. S.. al.o AT'T
Oppo.ition to Waiver Petitions, October 4, 1991 at 8, discu.sing numerou. state
proceeding. where SCM .nd SCIS were m.de .v.ilable to intervenor. pur.uant to
prot.ctive ord.r••
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Bureau'. unamblquou. directive that an independent audit be conducted. The

~independent audit· was quickly scaled back to an ·independent review· over

the vigorous protest. of MCI and other intervenors. Ander.en'. unwillingne••

to characterize it. limited ·review~ as an ~audit· speak. volum•• with re.pect

to the degree of rigor and thoroughness of it. undertaking, and the eleventh­

hour effort. of the.e BOC. to create an ·audit· where none was .ver undertaken

speaks volumes with respect to the merits of their po.ition.

The Independent Staff Review. Southwestern Bell, at 3 n. 11, cite. the

·Commission'. ability to conduct its own analy••• • a. support for the propo.i­

tion that ~the Commission obviously found it unnecessary to have the ·b.nefit·

of all of the intervenors' analyses.~l Even if NYNEX'. characterization of

the Andersen review a. covering ~the entire SCIS and SCM program· were

correct, the staff's ·independent review~ of the SCIS model••ubmitted in

camera could not have been equally comprehensive: the SCIS In Camera Order

required each Bell Operating Company to submit SCIS or SCM for "one study

area· only.' Th. Commi•• ion's assertion, at para. 82 of the Order, that ·the

result. of Andersen'. analy.i. were consi.tent with our conclu.ion., ba.ed

upon independent .taff r.view" identifies four issue area. of review o.ten.i­

bly undertaken by staff. MCI ha. reviewed the four .ection. of the Order

cited by the Commi••ion in the note. accompanying para. 82, and ha. been

7 The ·obviou.· coaai••ion finding referenced by SW Bell .hare. two .alient
characteristic. with many other "finding.· in this proceeding: it i. neither .et
forth in the Order nor .upported by any record evidence.

, There 1. no indication that the Commission .taff (or, for that matter,
Arthur AnderaeD) ever reviewed two ·other" co.t model. used by BOC. to develop
ONA BSI.. 'fbe fir.t of the.e ·other· models is the CCSCIS model u.ed by
Ameritech to ....lop direct co.t. for one BSB (SCIS In Ctmtra Order at 2, n. 4).
The .econd unreviewed model is the pre-1987 vereion of SCIS employed by US We.t.
(compare SCIS In Camera Order at 2, n. 4: ·US We.t doe. not rely on SCIS for the
development of BSB direct co.t••••• • with Order at 22, n. 113:

us We.t al.o did not .ubmit the pre-1987 SCIS ver.ion it u.ed to
develop the majority of it. BSB rate. in January 1992, a. was
required by the SCIS In Camera Order. In April 1992, us We.t
explained which .oftware wa. had been u.ed to develop each of it. 24
BSI., and offered to submit the SCIS .oftware it had u.ed.

There i. no evidence that the Bureau accepted US We.t'. ·offec·, if it did, it
denied intervenor. any opportunity to review US We.t'. pre-1987 SCIS, even in
redacted form.
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unable to find .ny evidence whatsoever that an independent st.ff review,

de.cribed a. -..amin(ing) proprietary material. from addition.l or different

perspectiv••" was conducted.' Although the Commission broadly a••erted that

"(t)he .taff review proce•• did not duplicate the Ander.en effort," none of

the conclu.ion. of that independent review process are .et forth in the Order.

The Order doe. not identify any i.sue. that were not "referred to Ander.en" by

the staff. Order.t p.ra. 22. In at least one instance, the Commi••ion

dramatically over.t.ted Andersen's "finding.,· thereby leaving in doubt the

accuracy of it. assertion that Andersen'. report and it. ·own r.view" ­

nowhere described - support the conclusion re.ched by the Commi••ion. I
'

Applicability Qf the ·FOIA Stand~. Two of the BOC. rely he.vily on

the Commis.ion'. determinatiQn that SCIS should nQt b. m.de .v.ilable fQr

public disclQsure under the FreedQm Qf InformatiQn Act (FOIA) in .upport Qf

the CQmmission's decision to limit intervenor p.rticipatiQn. 1I A. the C9IIIDi.­

sion recently recognized in the 800 Data Base Acce•• Tariff Proceeding, the

, Although each Qf the cited .ection. of the Ord.r mak.. a p•••ing
reference to ·our Qwn review· (para. 17), ·our intern.l review" (par•• 21), "our
analy.i.· (p.r•• 31), Qr ·.t.ff r.view" (p.ra. 38), all .upporting data nQt b••ed
on public record evid.nc. (BOC direct c•••• , int.rv.nQr oppo.itiQn. and BOC
replie.) was apparently derived from the Ander.en report. 1Aa, ~, Ord.r .t
note. 31, 34, 35, 45, 48, .nd 76.

10 In Section III.B.l., "Repre.entative Mod.l Offic••,- .t par•• 17, the
Commi••iQn ••••rt. that -And.r••n verified that SCIS could not accommodat. all
the .witching offic•• in B.llSouth'. region, .nd that the u.er-d.fined .tudy
produce. re.ult. which are virtually identical to the r ••ult BellSouth would h.v.
obt.ined if it could includ. all it••witching office. in the model offic•• ­
(emph••i. added]. Th•••••••rtion. dramatic.lly ov.r.t.t. the conclu.ion•••t
forth in the ~eted And.r.en report m.de available to interv.nor.. And.r••n
did not cl.1& that it ·verified· the capability of the SCIS .oftwar. by
cont.cting l~."'.loper, B.llcore, but merely that it -r.viewed the explanation
provided by ae11Iouth. - Additionally, Ander.en did not .xpre•• a conclu.ion th.t
the re.ult. of • u••r-defined .tudy would produc. r ••ult. which are -virtually
identical to the re.ult (it] WQuld h.ve obt.ined- had SCIS been able to
accommod.t. all .witching office.. On the contr.ry, h.ving alr••dy .ccepted
BellSouth'. expl.n.tion of the cap.city limit. of SCIS a. a given, Ander••n
merely .tated that it "beli.v•• th.t the u.er defined approach u.ed by BellSouth
produce. re.ult. that ar. con.i.tent with the re.ult. that would have been
obt.ined by u.ing the model office study .pproach followed by the oth.r BOC•• -

It Ameritech, at 2-3: -the SCIS model wa. properly found to be a trade
.ecret and exempt from di.clQ.ure under the Freedom of Information Act. - S•• al80
NYNBX, .t 2.
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"intere.t in ..intaining the private, confidential .tatu. of commercial and

financial info~tion, including trade secrets" which underli•• roIA, mu.t be

balanced in ca••••uch a. this against another "fundamental" policy, namely

that "access to relevant information is preferred because it enable. intere.t­

ed persons to participate fully in a Section 204 investigation."12 In the

Order in this proceeding, the Commission acknowledged in pas.ing (at para. 78)

the n••d to balance these competing interest., but the balancing proce•• i.

nowhere in evidenc•• "

The Di.closur. "Compromis.". BellSouth, at 4, a••ert. that the "parame­

t.rs of intervenor.' access to SCIS material were the product of a compromi.e

painstakingly developed between competing interest•• ~ BellSouth ignore. the

fact that on. of the two "fundamental· intere.t. (.ee 800 Data Ba.e Order,

abov.) -repr•••nt.d by the ratepayer int.rvenor. - was ab••nt from the roaa

when the ·compromi••• was n.gotiat.d. In a .imilar vein, US We.t (at 3, n.

8) a•••rt. that "both the Commi•• ion and the filing carri.r. bent over

backward to permit MCI to participate fully in the tariff proceeding.· Any

"b.nding over" which may have occurr.d must have taken place in clo.ed door

s.ssions to which only the Commis.ion .taff, Bellcor., the SOC. and the .witch

vendor. w.re admitted. MCI witn••••d non. of it. 14

The Limit. of "Di.cretion". Some of the BOC. que.tion the legal

.ignificance of the unprecedent.d proc.dur•• u••d in this proceeding, charac­

t.rizing int.rv.nor participation in tariff inve.tigation. a. pur.ly "di.cre­

tionary" and claiming that the BOC.' submission. of undi.clo.ed co.t model.

12 Ordac, D& 94-99, CC Dock.t No. 93-129, r.lea.ed January 31, 1994, at 6.

" The ultimate conclu.ion in para. 80 appear. to have been .trongly
influ.nced, on the one hand, by the Commi••ion'. erroneous "conclu.ion.· with
r ••pect to the degree of interv.nor participation and, on the other, by the
commi••ion'. earlier deci.ion on the roIA i ••ue (n. 173).

14 A. noted in the commi••ion'. companion SCIS Bayi", Order at note 25, us
W••t unilat.rally modified the ·one attorney, two-expert· provi.ion of the
Bur.au-pr••cribed Model Non-Di.clo.ure Agreem.nt "to accommodate the original
attorn.y'. vacation plan•• • US We.t'. "fl.xibility· and ·willingne•• to band
ov.r backward" did not .xt.nd to modification of the .ame provi.ion at the
r.qu••t of MCI. S.e MCI Oppo.ition (April 1, 1992) at 10, n. 15.
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and oth.r co.~ .upport data was ~primarily to aid the Commi•• ion in .x.rci.ing

it••••• di.cr.tionary deci.ion~ as to whether to su.pend a t.riff and initiate

an inve.tigation, r.ther than ~'to confer important procedur.l benefit. upon

individuals.'~u

The problem, of course, is that here the Commission already made that

discretionary decision in initiating this investigation under Section 204(a)

of the Communications Act, which provides for a ~hearing~ ~upon r.a.onabl.

notic•• W It is elementary that an agency'. failure Wto di.clo•• the informa-

tion upon which it relies~ violates "quasi-adjudicatoryW informal Wnoticew .nd

"hearing~ requirements. See u.S. Lines. Inc. v. FMC., 584 F.2d 519, 535, 539

(D.C. Cir. 1978). Like the informal "notice and hearing Wrequirement at issue

in u.S. Linel, the public right to a "hearingW"upon reasonable noticew und.r

Section 204 i. effectively nullified when the agency decision i. ba.ed•••

on••••ecret point•••• to which the public and the participating partie. have

no acces•• W ~. at 539. "[T)he requirement of a hearing to det.rmine the

public intere.t mean., at • very minimum, that an opportunity mu.t be .fforded

for meaningful public participation. w

Here the parties were unable to probe the .ecret co.t model. on which

the rate. ultimately approved by the Commie.ion wert ba••d. A. in O.S. Lin•• ,

"there waf no .uch opportunity •••• for a real dialogue or exchange of view•• ­

~. at 540. Such ••cr.t d.ei.ionmaking doe. wviol.nc. not only toW Section

204 "but to the ba.ic fairn••• concept of due proc••• a. Wlll. w ld. at 541."

MorlOvec, it i. equally .lementary that the Commi••ion' •••cr.t d.ci­

• ion-making and the concomitant failure to di.clo.e ••••nti.l mat.rial to

affected partie••r. arbitrary and capriciou•• 11 Not only i ••n ag.ncy'.

15 Aeron.utic.l B.dio. Inc. y. FCC, 642 r.2d 1221, 1235 (D.C. Cir. 1980),
c.rt. d.nitd, 451 U.S. 920 (1981), quoting Amlric.n r'rm Lin•• y. Il.ck 1.11
Fr.ight S.ryic., 397 O.S. 532, 538 (1970).

I' St••1.0. S'I-L.nd S.ryic•• Inc. v, DC, 653 r.2d 544, 551-52 (D.C. Cir.
1981) •

17 Se. y,s, Lin•• , .ypr., 584 r.2d at 533-35, 541~43.
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reliance on undi.clo.ed data for it. deci.ion arbitrary and capriciou., ~. at

533, but "the critical role of adversarial comment in ensuring proper func­

tioning of agency decisionmaking" also requires timely disclosur. of ••••nti.l

d.ta to .ff.cted partie. to avoid arbitrariness, ~. at 542, ind.pendent of

the .gency'. reliance on undisclosed data in its deci.ion. ~••t 534. ~

also, Home Box Office, Inc. v. FCC, 567 F.2d 9, 55 (D.C. Cir.), cert. denied,

434 u.s. 829 (1977) (citing need for "advers.ri.l discu••ion among the

partie.") •

Even the Commission, in the ONA Investigation Final Order, concede. that

"data sufficient to support the agency's actions [must be) ••• availabl•••• for

comment. "II In this proceeding, however, because of the r.d.ction. in the

cost model., intervenor. were unable to perform the s.nsitivity .n.lys•• th.t

were absolutely necessary to probe those models and thus the r.t•• gen.r.ted

thereby. As in American Lithotripsy Society v. Sulliyan, 785 P. Supp. 1034

(D.D.C. 1992), the "public" was not provided ". ch.nce to comment on th.

methodology the agency used to derive a rate from the d.t••••• [T)h••g.n-

cy ..• c.nnot function properly without h.ving the benefit of such comments

before it makes any fin.l decisions. "I'

II ~. at f8 n.16, citing 8.r. Goodrich Co. y. Dep.rtmtnt of Tr.nsportation,
541 r.2d 1118, 1184 (6th eire 1976), cert. d.nied, 430 u.s. 930 (1977)1 1n-£I
Syrfac. Mining RegulAtion Litigation, 621 r.2d 1346, 1354 n.9 (D.C. eire 1980).

•• lJI. at 1036. S.t al.o, Portland e.m.nt AII'n y. Byck.lIhay., 486 P. 2d
375, 392 (D.C. eire 1973), C'rtl d.ni.d, 417 u.S. 921 (197.) (citio9 ·r.fu.a1 of
th. ag.ncy to respond to what .... to b. leqitim.t. probl... with th. [ag.ncy'.)
m.thodology" as "I critical d.f.ct in the deci.ion-mlking proc•••·).
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Conclution

Accordingly, the ONA Investigation Final Order should b. r.consid­

ered and the investigation reopened and conducted in a manner that permits

meaningful participation by intervenors, thereby permitting a r.view of all of

the issue. necessary to assure reasonable ONA rates.

Respectfully submitted,

MCI TELECOMMUNICATIONS CORPORATION

By. ~~a~
Larry 8losser
Frank W. Krogh
Donald J. Elardo
1801 Pennsylvania Avenu., N.W.
Washington, D.C. 20006
(202) 887-2727

Its Attorneys

Dated: February 8, 1994
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